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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On February 24, 1997, applicant applied to register
the mark "SPI DER FI GHTER' on the Principal Register for
"insecticide,"” in International Class 6. The application
was based on applicant’s assertion that it possessed a bona
fide intention to use the mark in conmerce on or in

connection wth the goods.
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The Exam ning Attorney refused registration under
Section 2(d) of the Act, holding that if applicant were to
use the proposed mark on insecticide, the mark woul d be
likely to cause confusion with two regi stered tradenarks.
The first mark cited as a bar to registration is "FLY
FIGHTER, " which is registered! for "insecticide." The
second mark is "PEST FIGHTER " which is registered? for
"pesticides for horticultural purposes.”

The Exam ning Attorney al so advi sed applicant that the
i dentification-of-goods clause in the application was
indefinite, and required that it be anended to be nore
specific. Further, the Exam ning Attorney required
applicant to disclaimthe descriptive the word " SPI DER'
apart fromthe mark as shown.

Responsive to the first Ofice Action, applicant
anended the identification-of-goods clause to read
"insecticides for donmestic use,” and provided the requested

disclaimer. Further, applicant argued agai nst the refusal

! Registration No. 823,224, issued January 31, 1967 to Al co
Chem cal Co. based on a claimof use since Decenber 12, 1957.
The word "fly" is disclainmed apart fromthe mark as shown. The
regi stration was subsequently assigned to Amvac Chenical Corp
and was renewed in 1987.

2 Registration No. 1,971,482, issued to Master Nurserynen’s
Associ ation on April 30, 1996, based on a claimof use in
comerce since January 30, 1995. The word "pest" is disclained
apart fromthe mark as shown.
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to register, contending that confusion with either of the
two cited registered trademarks woul d not be |ikely.

Wth his second Ofice Action, the Exam ning Attorney
accepted the anendnent to the identification-of-goods
cl ause, accepted the disclainer, and withdrew the refusal
based on the registration for "PEST FIGHTER " He did,
however, naintain and nake final the refusal to register
under Section 2(d) based on the prior registration of "FLY
FI GHTER' for "insecticide."

Applicant tinmely filed a Notice of Appeal and an
appeal brief. The Examining Attorney filed in his
responsi ve brief on appeal, but applicant did not request
an oral hearing before the Board. Accordingly, we have
resol ved this appeal based on the witten record and
argument s.

The sole issue in this appeal is therefore whether
confusion would be likely if applicant’s proposed mark
"SPI DER FI GHTER' were to be used on insecticides for
domestic use in view of the cited registration of "FLY
FI GHTER' for insecticides. In its brief, applicant also
presented argunents directed to the other registered nark
originally cited by the Exam ning Attorney as a bar to

registration. Apparently, applicant had not noticed that
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the Exam ning Attorney’s second Ofice Action had w thdrawn
that registration as a basis for refusal.

Based on careful consideration of the record in this
application and the argunents presented on both sides of
t he issue, we conclude that confusion is |ikely.

The test for determ ning whether confusion is likely
is well settled. W nust consider the simlarity of the
marks, in terns of their appearances, their pronunciations,
their connotations and their overall comerci al
i npressions. W mnust al so conpare the goods set forth in
the cited registration with the goods as identified in the
application in order to determne if they are related in
such a way that the use of the marks in question is likely
to lead to confusion or mstake in the narketplace for such
products. In re E. |I. duPont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563 ( CCPA 1973).

In that the goods specified in this application are
enconpassed within the goods as they are identified in the
cited registration, the critical question in this case is
whet her, as applied to the sane products, these two marks
are so simlar that they are likely to cause confusion.

Applicant argues that the marks are sufficiently
dissimlar in ternms of pronunciation, appearance, neaning

and connotation that they will not give rise to any
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l'i kel i hood of confusion under Section 2(d). |In particular,

applicant argues that the word common to both marks at

i ssue, "FICGHTER, " is a suggestive termin connection with

t he goods in question, and that when this suggestive term

Is conbined with the word "FLY" on the one hand, and the

word "SPIDER' on the other, the resulting marks in their

entireties are different in appearance, sound, and

connotation, and create different commrercial inpressions.
Further, applicant contends that the existence of the

two registered marks originally cited by the Exam ning

Attorney, as well as in another one for the mark "BUG

FI GHTER, "2 for "electrically-powered i nsect externmi nator

traps," and one for the mark "FLEA FI GHTER, "* for "proteins,

vitam n and m neral supplenent for dogs,"” substantiate
applicant’s argunent that the word "FIGHTER, " while the
dom nant conponent of the two marks involved in this
appeal, is weak in source-identifying significance, and
that there is therefore no Iikelihood of confusion between
applicant’s mark and cited registered mark. In further

support of this contention, applicant notes that until

1995, another third-party registration existed for the sane

® Registration No. 1,367,415 issued on Cct. 29, 1985, to Armatron
International, Inc.

* Registration No. 1,127,173, issued on Dec. 4, 1979 to Vital
Nutrition Products, Inc.
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mark applicant is attenpting to register now, except that
t he goods therein were identified as "natural insect
repellent."®

Applicant’s argunment is essentially that while the
word "FI GHTER" is the dom nant part of applicant’s mark,
the word is highly suggestive of the purpose, effect and
nature of both applicant’s goods and of the goods in each
of the various registrations. As a result of this,
applicant contends that its mark is visually and aurally
di stingui shable fromthe registered nmark cited against it,
that it has a different connotation, and that it therefore
creates a different comrercial inpression, so that
confusion is not |ikely.

W agree with the Exami ning Attorney, however, that if
these two narks were used on the goods specified in the
application and the registration, respectively, they would
create simlar comrercial inpressions. Wile we do not
di spute that the word "FlI GHTER' is suggestive as applied to
these products, the fact is that the suggestion created by
the word is the same in each mark. The registered mark
suggests that the insecticides sold thereunder will fight

flies. The mark applicant seeks to register, if also used

® Reg. No. 1,559,524, issued to Indiana Botanic Gardens, Inc. on
Cct. 10, 1989.
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on insecticides, would suggest that the products fight
spiders. Although there is obviously a difference between
flies and spiders, it would not be unreasonable for
consuners of insecticides for household use to assune,
incorrectly in this case, that "SPIDER FI GHTER' insecticide
and "FLY FI GATER" insecticide emanate fromthe sane
manuf act urer or supplier.

We are not persuaded to the contrary by applicant’s
argunment concerning the third-party registrations. It is
wel | established that third-party registrations, by
t hensel ves, are entitled to little weight on the question
of likelihood of confusion. 1In re Hub Distributing, Inc.,
218 USPQ 284 (TTAB 1983). Third-party registrations are
not evi dence of what happens in the marketplace, or that
the public is famliar with the use of such marks.

Nat i onal Aeronautics and Space Administration v. Record
Chem cal Co., 185 USPQ 563 (TTAB 1975). Mbreover,

di stinctions can be made anong the various products which
the third-party registrations list. Protein vitamn and

m neral supplenents for dogs, electronically-powered insect
exterm nators, and natural insect repellents are quite
different frominsecticides. This record certainly does
not establish that consunmers woul d have a basis for

assum ng that all these products are produced or sold by



Ser No. 75/246,916

t he sanme busi nesses, but the record does show that the
goods set forth in the application are identical to those
specified in the cited registration.

Third-party registrations my be used to establish the
nmeani ngs of ternms, but the suggestive neaning of "Fl GHTER'
in the instant case is not disputed. The third-party
regi strations of record, therefore, are not persuasive
evi dence that confusion is unlikely. As noted above, there
are differences between the goods listed in those
regi strations, and, in any event, each case nust be deci ded
on its own nerits.

In summary, applicant’s mark "SPI DER FI GHTER' and t he
regi stered mark "FLY FIGHTER' are simlar. They create
simlar conmercial inpressions because they each include
t he sane dom nant word, which in both cases is preceded by
the nane of a specific insect. As applicant concedes, the
goods specified in the registrati on enconpass the goods set
forth in the application.

Furt hernore, any doubt as to whether confusion is
i kely nust be resolved in favor of the prior registrant
and agai nst the applicant, who has a legal duty to select a

mark which is dissimlar to trademarks which are already in
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use. Burroughs Wellconme Co. v. Warner-Lanbert Conpany, 203
USPQ 191 (TTAB 1979).

Accordingly, the refusal to register is affirmed.

R F. G ssel

G D. Hohein

C M Bottorff
Adm ni strative Trademark Judges,
Trademark Trial & Appeal Board
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